INTRODUCTION
In the process of financial activity of the state, a special role is given to public financial control, through which both prevention and termination of offenses in the financial sphere are carried out. The absence of this public-law instrument can lead to destabilization of the whole sphere of financial and legal regulation.
However, public (state and local) control quite often is seen as a public financial control, without taking into account local and regional aspects of public financial control. Even in many translated publications there is a substitution of "public" for "state". Thus, in 2007, at the initiative of the European Commission to build new structures for public financial control was published a fundamental work, created by Robert de Koning named "Public Internal Financial Control (PIFC)", which is a member of the European Commission and the head of the PIFC Group 1 . There was a change of the named terms in translation of the work into other languages.
Today, in the process of new modernization, our country is experiencing in its development along with the global economic crisis, which causes a difficult transition period on the way of becoming a rule of law and becoming a full participant in the processes taking place in the modern civilized world.
Formation of the state system, which is unstable in crisis, stimulates both the increase of social tension and aggravation of the criminogenic situation, as well as slowing down the updating of the current legislation in the field of public financial control to improve its quality and efficiency both at the state and local level. Public financial control is one of the most important mechanisms of the government system.
Public nature of social economic relations, related to finance
In recent years the term "public" is often used to characterize various social phenomena and processes. In financial law the concepts of public finance, public funds are used: in civil law -public partnerships, public contract, public law entities, public law entity, public offering, public order, public auction, public offering; in administrative -public authority.
The Law of Ukraine "On Open Use of Public Funds" 2 adopted by the Verkhovna Rada of Ukraine also contains rules on public funds, stating that these are funds from the state budget, the budget of the Autonomous Republic of Crimea and local budgets, credit resources provided under state and local guarantees, funds of the National Bank of Ukraine, state banks, state trust funds, the Pension Fund of Ukraine, funds of compulsory state social insurance, as well as funds of economic entities of state and communal property received by them from their business activity.
Business entities of state and communal property -enterprises formed in due course by public authorities, authorities of the Autonomous Republic of Crimea or bodies of local self-government and are empowered to receive state funds, to take over their obligations and to make payments, including state, state-owned enterprises, communal enterprises, as well as commercial companies in which the authorized capital of the state or communal share of shares (shares, units) exceeds 50 percent, their subsidiaries, as well as enterprises, economic entities in which the authorized capital of which more than 50 percent is owned by state, including state-owned enterprises, public utilities and economic entities, in the authorized capital of which the state or communal share of shares (shares, units) exceeds 50 percent, mergers such enterprises.
Therefore, the provisions of the Law apply to relations related to the preparation and disclosure of information about the planned and actual use of public funds again.
The combination of these words and phrases, combined by the concept of "public interest", determines in modern society and the state of static and dynamics of most economic, social and political processes.
It is worth noting that only in the concept of "public interest" can the grounds be found for the expression "public law" 3 to which financial law applies. It is the public nature of public economic relations related to the sphere of finance, money and credit that largely determines their financial and legal content, that is, the regulation of financial law as a public right.
Public financial control as a complex legal system
Public financial activity in the form of control is carried out by all state bodies irrespective of the tasks that are carried out by them. However, since control does not act in isolation but is implemented in relation to a specific subject matter, the scope of control activity, forms and methods of its manifestation differ depending on the sphere or branch of state activity, as well as on the special place of the authority exercising control powers in the 2 Про відкритість використання публічних коштів : Закон України від 11 лютого 2015 року № 183-VIII : Відомості Верховної Ради України. 2015. № 16. Ст.109. 3 Рождественский А. Теория субъективных публичных прав. Критикосистематическое исследование. М., 1913. С. 228. general system. state mechanism. According to researchers, financial control is a whole set of measures aimed at creating an effective system for combating misuse of state and municipal monetary resources. Financial control can only be ensured if a system of controlling entities is well organized 4 .
Control involves two groups of relationships: 1) assessment of the compliance or non-compliance of a particular condition of a controlled object with the required indicators;
2) identification of errors in management activities and preparation of proposals for their correction.
Scientists distinguish the following types of control: departmental control, which is a function, part of the most inter-sectoral administrative activity of state bodies; super-agency control as a cross-sectoral inspection or state oversight of the execution of part of the functions of ministries with a complex of law enforcement powers; internal control as part of the activities of the system management body 5 .
In the scientific literature, financial control is distinguished depending on the time of conducting: previous, current (operational), subsequent (next); depending on the entity that exercises financial control: state 6 , municipal, control of financial institutions, audit; by the forms of holding: initiative and obligatory; on the focus of control actions of financial bodies: strategic and tactical.
There are also views that, depending on the relationship between the entity -the public financial activity and the entity -the controlling authority, public financial control is divided into two main types: internal and external.
In internal control, the public financial activity of each entity is controlled by the entity through special units -control departments, departments, etc. Such control takes the form of an internal audit, the purpose of which is to check the appropriateness and soundness of individual financial transactions, their compliance with the financial strategy and tactics of the entity.
External control is the audit of the public financial activity of a particular entity by the appropriate authorized inspection bodies. The purpose of this control is to verify compliance of public financial activity with the applicable financial legislation 7 .
Public financial control is a complex legal system that includes many interrelated elements. One such element is the system of bodies that exercise control at the state level. It is through the analysis of the legal regulation of their financial control activities that we can conclude on the quality of legal regulation of public financial control.
Approximation of activities of public financial control bodies
to European standards Nowadays, there are a large number of supervisory authorities in Ukraine that are empowered to audit the activities of different entities. Prior to the adoption of the Tax Code, the concept of "controlling authority" could be seen in many legal acts.
Thus, in accordance with the Instruction on the Procedure for the Application of Penalty (Financial) Sanctions, the controlling body was regarded as a body of the state tax service, which, within the limits of its competence, determined by the law, controls the timeliness, reliability, completeness of accrual of taxes, fees, other obligatory payments and repayment of tax liabilities or tax debt, compliance with the Law of Ukraine "On the application of registrars of settlement transactions in the sphere of settlement of public catering and services", laws on foreign economic activity and other normative legal acts, the control of which is vested in the bodies of the state tax service 8 . With the adoption of the Tax Code, the said Instruction ceased to be valid on the basis of the Order of the State Tax Administration of Ukraine dated December 22, 2010 №. 982. It was considered a controlling body and as a state body which, within the limits of its competence determined by the legislation, controls the timeliness, reliability, completeness and accrual fees (mandatory payments) and repayment of tax liabilities or tax debt (STA of Ukraine Order "On Approval of the Procedure of Submission by the State Tax Service of Ukraine tax requirements to taxpayers" 9 ).
A similar definition was provided in the STA Order "On Approval of the Procedure for Application of Administrative Arrest of Taxpayer Assets" 10 .
The resolution of the National Bank of Ukraine considered this body somewhat differently, namely: the controlling body is the body in which the license holder is registered 11 . The Law of Ukraine "On the procedure for repayment of taxpayers' obligations to budgets and state trust funds" 12 referred to controlling bodies: customs authorities, bodies of the Pension Fund, bodies of compulsory state social insurance funds, tax authorities.
With the adoption of the Tax Code, the powers and functions of the controlling bodies have changed and are now defined by the Tax Code, the Customs Code and the laws of Ukraine, and Article 41 of the Tax Code "Controlling and Recovery Bodies" establishes that the controlling body is the central body of executive power, which implements state tax, state customs policy, state policy on administration of the single contribution, state policy in the field of anti-law enforcement. and customs, single payment and other legislation, the control of which is vested in the controlling body, its territorial bodies 13 . Moreover, the collection authorities are the sole supervisory authorities, authorized to take measures to ensure the repayment of tax debt and arrears of payment of a single contribution within the powers, as well as state executors within the limits of their powers.
The differentiation of powers and functional responsibilities of the controlling bodies is determined by the legislation of Ukraine. Moreover, other state bodies have no right to check the timeliness, accuracy, completeness of accrual and payment of taxes and fees, including at the request of law enforcement agencies.
The Law of Ukraine "On Amendments to the Tax Code of Ukraine on Improving the Investment Climate in Ukraine" 14 introduced an electronic payer cabinet that will give taxpayers the opportunity to work remotely in a real-time manner, such as:
-file declarations using an electronic digital signature and review the filed and / or generated tax reports;
-to be reminded about deadlines for reporting and payment of taxes, fees (mandatory payments);
-to receive information about personal registration data (taxpayer's tax number, name of the taxpayer, main activity; P.I.B. Accountant and Director, etc.); -to file and receive in electronic form a certificate on the absence of arrears of taxes, fees, payments controlled by the bodies of the fiscal service;
-to keep an electronic account of the Book of accounting of income and expenses;
-to review information about the state of their payments with the budget, in particular, about tax arrears, fees, a single contribution to compulsory state social insurance 15 . E-cabinet is an electronic system of relations between taxpayers and state, including controllers, bodies for the exercise of their rights and obligations, envisaged by the Tax Code, consisting of: hardware and software complex; a portal solution for taxpayer users who work online (via the Internet in real time) and do not require the specialized use of a specialized client application;
portal solution for users -state, including supervisory, bodies; software interface (API), which allows to realize the full functionality of e-cabinet;
other means of information, telecommunication, information and telecommunication systems.
That is, the payer's e-cabinet is a personal, automated workplace for a taxpayer who accesses work from any computer connected to the Internet by authenticating with an electronic digital signature and authorizing such a payer.
The order of functioning of the electronic cabinet is determined by the central body of executive power, which ensures the formation and implementation of the state financial policy.
The provisions of the Tax Code stipulate that the e-cabinet is created and operates according to the following principles:
transparency -the mandatory publication of a methodology for implementing the provisions of this Code in the work of the electronic cabinet;
controllability -ensuring the ability to independently verify the correctness of the electronic cabinet through a test payer (s) on an emulator created on the website of the electronic cabinet methodology for the absence of software errors, prevent unauthorized interference with the work of electronic cabinet software, which means these the authenticity of the source code;
integrations with systems used by taxpayers -open, freely available APIs for Electronic Data Interchange (EDI); timeliness of technical and / or methodological errors eliminationensuring that the registry of technical and / or methodological errors detected by taxpayers, technical administrators and / or methodologists of the electronic cabinet is published on the official website of the electronic cabinet, determining the level of criticality of such errors and setting deadlines for such errors their elimination, informing all users of e-cabinet about the fact of detection of technical and / or methodological error, as well as about the fact of its elimination and restoration spare electronic office work in full; automation -maximum automation of the processes of creation, acceptance, processing, storage of documents, processing and display of data (indicators) of documents and other taxpayer credentials;
completeness of functionality -the availability of such an electronic service interface that enables the exercise of the rights and obligations of the taxpayer, the receipt of documents provided for by law, and information concerning such taxpayer, online (via the Internet in real time) or through the program interface (ARI), by other means of information, telecommunication, information and telecommunication systems; simplification of the procedure of interaction between taxpayers and the controlling body and acceleration of electronic document flow between them; automatic logging of all activities (events) occurring in the e-cabinet, including, inter alia, fixing the date and time of departure, receipt of documents through the e-cabinet and any modification of the data available in the e-cabinet by electronic timestamp. Information on the date and time of sending and receiving documents, other correspondence with the identification of the sender and the recipient is stored indefinitely and can be obtained through the electronic office in the form of an electronic document, including in the form of a receipt in text format; prohibition of interference, creation of restrictions on functioning and / or possibilities for use by taxpayers of e-cabinet taxes stipulated by the Tax Code;
priority of documents coming from state, including controlling, bodies, getting started in the electronic cabinet with automatic opening of messages coming from state bodies, and / or blocking the possibility of sending documents by the taxpayer until the taxpayer received documents his e-cabinet from government agencies.
Legislation empowers control bodies to carry out chamber, documentary (planned or unplanned; on-site or off-site) and factual inspections. At the same time, chamber and documentary checks are carried out by the control bodies within the limits of their powers only in cases and in the order established by the Tax Code, and actual checks -by both the Tax Code and other laws of Ukraine, the control of which is vested in the control bodies.
Commercial under the law is considered to be a check, which is carried out at the premises of the controlling body solely on the basis of the data specified in the taxpayer's tax returns (calculations) and data of the electronic system of value added tax administration (data of the central executive body implementing state policy in the field of treasury servicing of budgetary funds, which open the accounts of payers in the electronic system of value added tax administration, data of the Unified register of tax invoices and data of customs declarations), as well as data from the Unified Register of Excise Invoices and data from the electronic administration of fuel sales.
The subject of a camera check may also be the timeliness of filing tax returns (calculations) and / or the timely registration of tax invoices and / or adjustments to tax invoices in the Unified Register of tax invoices, excise invoices and / or excise tax adjustments, correction of errors in tax invoices and / or timely payment of the agreed amount of tax (monetary) liability solely on the basis of stored data (processing The relevant information bases.
A documentary check is a check, the subject of which is timeliness, reliability, completeness of calculation and payment of all taxes and fees stipulated by the Tax Code, as well as compliance with currency and other legislation, the control of which is vested in the supervisory authorities, the employer compliance with the law on the conclusion of an employment contract, registration of labor relations with employees (employees) and conducted on the basis of tax declarations (calculations), financial reporting, tax and accounting registers required by law, primary documents used in accounting and tax accounting and related to the accrual and payment of taxes and fees, compliance with the requirements of other legislation, the control of compliance with which is vested in the controlling bodies, and received in accordance with the procedure by the controlling body of documents and tax information, including the results of audits of other taxpayers.
It should be noted that the documentary scheduled audit is carried out in accordance with the audit schedule. With regard to documentary unscheduled verification, such verification is not foreseen in the plan of work of the supervisory authority and is carried out if there is at least one of the grounds specified in the Tax Code.
A documented field visit is a check that is carried out at the location of the taxpayer or the location of the property in respect of which such a check is carried out, and a documentary non-departure check is a check carried out at the premises of the controlling body.
With regard to actual verification, it is an audit carried out at the place where the taxpayer actually conducts business, the location of economic or other objects of ownership of such payer.
Such inspection is carried out by the controlling body on compliance with the rules of the legislation on the regulation of cash circulation, the procedure for payment by taxpayers of settlement transactions, conducting cash transactions, the presence of licenses, certificates, including the production and circulation of excisable goods, compliance with the employer in compliance with the legislation on the registration of labor legislation labor relations with employees (by hired persons).
The camera inspection shall be conducted by the officials of the supervisory body without any special decision of the head (his deputy or authorized person) of such body or its direction. All tax reports are subject to a full-blown audit. The consent of the taxpayer to be audited and to be present during the on-the-spot check is optional.
All tax reports are subject to a full-blown audit. The consent of the taxpayer to be audited and to be present during the on-the-spot check is optional.
It should be noted that since January 2018, there has been a moratorium on inspections. It was forbidden to carry out routine inspections by control bodies for two months, and was carried out only in exceptional cases. This prohibition was contained in the Law of Ukraine "On Temporary The moratorium was extended, in fact three groups of bodies with different levels of inspection rights were actually allocated.
The first group includes bodies to which the rules of the above law did not apply, and thus the moratorium on inspections had nothing to do with them: National There are also bodies in this Ordinance which have been removed from the moratorium only in part of their powers. Thus, the State Inspectorate allowed to monitor only compliance with the requirements of the legislation on environmental and radiation safety.
The list of bodies withdrawn from the moratorium includes bodies that carry out unscheduled inspections only on the grounds specified by Law № 877, and there are those who are guided by their respective profile laws.
And the third group is under the moratorium, that is, all other inspections that remained under the moratorium until the end of 2018.
Therefore, a moratorium on these bodies meant that the law prohibited in 2018 from carrying out routine inspections of all businesses and individuals. Instead, the legislation provided for six grounds for unscheduled inspections, including: a complaint by an individual (if the State Regulatory Service of Ukraine approves such inspection); desires of the enterprise; judgment; accident, death of the victim as a result of an accident (if related to the activity of the enterprise); an event that has a significant adverse effect on the person, environment and security of the state.
So far no one knows what these events are, because the criteria for determining negative impact were set by the Cabinet of Ministers of Ukraine; Verification of the fulfillment of the prescription made on the results of the preliminary verification.
The Explanatory Note to the Draft Law of Ukraine "On the Fundamental Principles of Public Financial Control Bodies" states that in the current context, the issues of effectiveness of the instruments of the Cabinet of Ministers of Ukraine, which it uses to create the basis and incentives for carrying out reforms and developing a strong and effective system, are of particular relevance. management of public finances, in particular public financial control as an indispensable condition for sustainable socioeconomic growth 18 .
Considering that the current state of socio-economic development of the Ukrainian state is characterized, on the one hand, by the dynamism and multi-vectority of development processes and reforms in all spheres of public life in general and public administration in particular, which are conditioned primarily by its European integration aspirations, and secondly, the complexity of the implementation of national goals and objectives in different spheres of public life due to a number of factors, including the limited amount of necessary financial resources in the state, the imperfection and inconsistency of the legislative framework, the low level of interaction of state bodies between themselves and society, it is necessary to build an effective mechanism for managing to increase the level of internal control and audit in public authorities, to increase the extremely low level of financial and budgetary discipline.
The State Audit Office is a special body of financial control in Ukraine, which within the limits of the existing right-hand field on behalf of the Cabinet of Ministers of Ukraine forms and implements state policy in the sphere of financial control 19 .
The quality of the public financial control function through the implementation of state financial audits, audit and monitoring of procurement and inspection (audits) depends on the quality of the legal, organizational and methodological, information support of the State Audit Service and its interregional territorial bodies.
Part 2 of Article 19 of the Constitution of Ukraine 20 stipulates that state authorities and local self-government bodies, their officials are obliged to act only on the basis, within the powers and in the manner provided by the Constitution and laws of Ukraine. It should be noted that control over the implementation of local budgets is also a type of public financial control 21 .
At the same time, paragraph 12 of part one of Article 92 of the Constitution of Ukraine stipulates, in particular, that the organization and activities of executive bodies are determined solely by the laws of Ukraine.
In Therefore, for the creation and development of consolidated and harmonized legislation with effective mechanisms for its implementation in the field of public financial control, which is the focus of strategic reforms of the state development in the medium term, a draft Law of Ukraine "On the Fundamental Principles of Public Financial Control Bodies" was drafted. development of modern and effective legislation in the field of public financial control. We believe that this bill should be called the Law of Ukraine "On the Fundamental Principles of Public Financial Control Bodies".
The need to develop the project is based on such strategic documents as the Government's Mid-Term Priority Action Plan for 2020 and the Government's Priority Action Plan for 2017, approved by the Decree of the Cabinet of Ministers of Ukraine of April 3, 2017 No. 275; Strategy for reform of the public finance management system for 2017-2020, approved by the Decree of the Cabinet of Ministers of Ukraine dated February 08, 2017 № 142; Ukraine 2020 Strategy for Sustainable Development, approved by Presidential Decree # 5 of January 12, 2015, reflects the ways of resolving problematic and unresolved issues in the area of public financial control, implementation of the European Union's aspirations of the Cabinet of Ministers and the country, as well as approximation to the European principles of functioning of the bodies of financial control. We believe that the introduction of new reforms in the field of public financial control requires the need to introduce new forms of interaction between the subjects of financial legal relations, reforming both the financial and its component -the tax system as a whole, changes in the relationship between business and regulatory bodies 24 .
It is especially important to pay attention today to the weaknesses of public administration, both in general in the economy and directly in the financial sphere, which is reflected in the inconsistency and inefficiency of public policy regarding the systematic organization of public financial control. The low efficiency of such control is explained by the lack of a generalized legal model and a unified approach to understanding the directions of its further development, which does not allow to fully improve the current legislation in this field.
CONCLUSIONS
Thus, to summarize, it can be concluded that public financial control is one of the constituent forms and parts of a single integrated control system, which is to regulate and verify the legality and effectiveness of actions (actions and omissions) associated with the creation, distribution and the use of material resources to disclose deviations from established standards, principles, and legal requirements at an earlier stage.
Therefore, it is important to qualitatively enhance functions and build a coherent, effective and efficient system of public financial control; create an effective institutional framework for the activities of public financial control bodies; to provide the conceptual framework for the development of the legal and methodological framework for the operation of public financial control and the activities of public financial control bodies, in line with the best practices of the European Union, to promote fiscal discipline and minimize abuse in public finance. It is important to create a transparent system of public administration and use of financial resources that will enhance public confidence in government bodies.
Today particular attention needs to be given to defining the main purpose and role in the implementation of the public financial policy of public financial control bodies.
Public financial control is an important component of a democratic state's financial system, as it ensures that public financial management processes are appropriate to the needs of society. The independence and comprehensiveness of such controls are prerequisites for its effective implementation. Public financial control should be considered as a purposeful activity of authorized state bodies, local self-government bodies, enterprises, institutions, organizations, public associations regulated by legal norms irrespective of forms of ownership and other entities that exercise public interest in the process of public compliance with the law financial activities.
The underestimation of the role of public financial control is one of the causes of the crisis in our country in recent years, the existence of an objective need to create an effective, efficient and viable financial system and, as a consequence, improve the level of financial discipline that will reduce the number of budget-financial violations, gives rise to the need to pay attention to the resolution of problematic issues in the sphere of functioning of the system of state financial control in Ukraine.
Today, based on world experience, Ukraine is moving from retrospective forms of state control, such as audits and audits, to its new form, the state financial audit.
SUMMARY
In the process of financial activity of the state a special role is assigned to public financial control, through which both the prevention and the termination of offenses in the financial sphere are carried out. The absence of this public-law instrument can lead to destabilization of the whole sphere of financial and legal regulation. Public financial control is a fairly complex legal system, which includes numerous interconnected elements. One such element is the system of bodies that exercise control at the state level. It is through the analysis of legal regulation of their financial and control activities that we can conclude that the quality of legal regulation of public financial control. It is especially important today to draw attention to the fact that there are weaknesses in public administration both in general in the economy and directly in the financial sphere, which is expressed in the inconsistency and ineffectiveness of the state policy regarding the systemic organization of public financial control, whose low effectiveness is explained by the lack of a generalized legal model and the only approach to understanding the directions of its further development, which does not allow to perfectly improve the current legislation in this area.
